Part 4: The public’s rights, closed sessions and
penalties for violation

Attendance at Meetings
Public Rights of Attendance:
 Any member of the public can attend a meeting of a legislative body
without having to register or give other information as a condition of
attendance. (Govt. Code §54953.3; see also 27 Ops.Cal.Atty.Gen. 123 (1956))
 If a register, questionnaire or similar document is posted or circulated at a
meeting, it must clearly state that completion of the document is voluntary
and not a precondition for attendance. (Govt. Code §54953.3.)
 Any person attending cannot be prohibtted from video recording, audio
recording or broadcasting the proceedings UNLESS the board makes a
reasonable finding that such an activity would disrupt the proceedings.
(Govt. Code §§54953.5, 54953.6; Nevens v. City of Chino (1965) 233 Cal.App.
2d 775, 779; see also § 6091.)

Testimony at Meetings
Public Testimony
 Public comment must be allowed before or during the board’s
consideration of the item. (Govt. Code section 54954.3(a))
 When the public raises an unagendized issue, it may briefly discussed but
no action may be taken at that meeting. (Govt. Code section 54954.3(a))
 Regulations governing public testimony can be adopted, such as reasonable
time constraints for testimony (both by a speaker and on a topic). (Govt.
Code section 54954.3(b))
 The public may criticize the policies, procedures, programs or services of
the school or its board or the acts or omissions of the board. (Govt. Code
section 54954.3(c))

Records at Meetings
Materials Distributed to the Board
Any agenda or other documents (except confidential or priviliedged items) that
are distributed to a majority of the members of the board for discussion or
consideration at a public meeting must be disclosed to the public upon request.
Copies must be available up request. (Govt. Code section 54957.5(a))
Note that if materials are given to the board by a speaker or another party, the
board still has an obligation to reproduce those materials and provide them to
the public upon request at the conclusion of the meeting or as soon as
practicable thereafter. (Govt. Code section 54957.5(b))

Records at Meetings
Closed Session Records
If the board approves a contract or other document in closed session, the public
can request that document too, and the board must provide a copy at the
conclusion of the meeting, (Govt. Code section 54957.1(b)), unless subject to
privilege or confidentiality.
Copying Costs
You may charge a fee equal to the direct cost of duplication. (Govt. Code
section 54957.5(c)). The fee should equals both a share of the equipment used
and a share of the personnel expenses in the duplication. (North County Parents
Organization for Children with Special Needs v. California Department of
Education (1994) 23 Cal.App.4th 144, 147-148)

Records at Meetings
Mailing and/or Emailing Records
The public may make a written request for copies of board records be mailed to
them for a cost “not to exceed the actual cost of providing the service.” (Govt.
Code section 54954.1) The request must be fulfilled at the time the agenda is
posted or when the documents are provided to a majority of the members of
the legislative body, whichever occurs first.
Audio and Video Recordings
If an open meeting is recorded, that recording must be made available to the
public upon request. (Govt. Code section 54953.5(b)) The public may request
transcripts if they were prepared. (64 Ops.Cal.Atty.Gen. 317, 321 (1981).) The
board can destroy the recordings after 30 days, and no longer have the duty to
provide copies to the public. (Govt. Code section 54953.5(b))

Overview of Closed Sessions
The fact that material may be sensitive, embarrassing or controversial does not justify a closed session.
(Rowen v. Santa Clara Unified School District (1981) 121 Cal.App.3d 231, 235.) Courts take a dim
view of boards that use closed sessions to hide information from public scrutiny.
All that being said, closed sessions are closed for a reason. Govt. Code section 54963 prohibits
disclosure of “confidential information” in a proper closed session to any person not entitled to
receive it, unless the disclosure is authorized by the legislative body.
The definition of “confidential information” is limited, however: it means only those
communications made in a closed session that are specifically related to the basis for the board to
meet lawfully in closed session. Thus, if two board members talk about something in closed
session that has no relationship to the basis for the closed session, that communication is NOT
confidential.

Overview of Closed Sessions
Govt. Code section 54963 states that a person may disclose information from a closed session under
the following circumstances:
●

The person is making a confidential inquiry or complaint to a district attorney or grand jury
concerning a perceived violation of law.

●

Expressing an opinion concerning the propriety or legality of actions taken by a legislative
body in closed session, including disclosure of the nature and extent of the illegal or
potentially illegal action

●

Disclosing information acquired by being present in a closed session that is not actually
confidential information (see the definition of confidential information above)

●

Disclosing information under the whistle blower statutes pursuant to Labor Code section
1102.5 or Government Code section 53296

Exceptions That Allow for Closed Session
The “safe harbor” provisions that allow for closed sessions can be categorized into six (6) basic
“exceptions” to the notice and agenda requirements for open meetings.
1. Personnel Matters, including hiring, firing and discipline
2. Litigation, including threatened, pending or active litigation
3. Real Property Negotiations, including negotiations to purchase or lease a property
4. Labor Negotiations, including the negotiation of collective bargaining (e.g., union) agreements
5. Public Security, including discussions with the Attorney General, district attorney, agency
counsel, sheriff, or chief of police or their deputies, or a security consultant or a security
operations manager on matters posing a threat to public safety
6. License Applications, including only the discussion of license applications by certain persons
with criminal backgrounds

Minute Books and Closed Sessions
So, you have decided a closed session is proper. Must the board keep a record of the closed session?
The Brown Act does allow a board to keep a “minute book” (not required). (Govt. Code section
54957.2) It is confidential and only available only to members of the board OR to a court in
connection with litigation involving an alleged violation of the Act during a closed session (Govt.
Code section 54957.2.)
If a closed session is found to be improper, then the minute book is not confidential. (Register Div. of
Freedom Newspapers, Inc. v. County of Orange (1984) 158 Cal.App.3d 893, 907-908)
A board can also record closed sessions instead of or in addition to keeping a minute book; however,
all the other participants in the closed must consent to the recording , pursuant to the
requirements of Penal Code section 632.

Criminal Penalties
The Brown Act does allow a district attorney to pursue criminal misdemeanor charges for certain violations.
Specifically, the Act can punish attendance by any member of a body at a meeting where “action taken” in violation of
the Act, and where the member intends to deprive the public of information to which the member knows or has
reason to know the public is entitled. (Govt. Code section 54959.)
The term “action taken” is defined by Govt. Code section 54952.6, and it includes not only a formal vote of the
members, but any collective decision, commitment or promise by a majority of the members of the board.
Indeed, the decision could be tentative rather than final and still be subject to criminal prosecution. (61
Ops.Cal.Atty.Gen. 283, 292-293 (1978).)
Finally, it is important to note that simply deliberating about a matter without taking action will not trigger a criminal
penalty.

Civil Penalties
Any “interested person” may bring a civil action to seek two types of civil remedies:
1. Injunctive (to prevent the board from doing something), Mandatory (to force them to do
something) or Declaratory Relief (to state that the board should act in a certain way) (Govt.
Code section 54960), and
2. An action to void past acts. (Govt. Code section 54960.1)
An “interested person” may include any member of the public or a public entity or its officers.
Civil remedies, unlike criminal penalties, do not require a “past act.” The clear legislative intent of the
Brown Act indicates that such remedies are available to stop or prevent violations of the Act.
(Govt. Code section 54960)
Voiding past acts is rare and a process exists to allow boards to cure past actions.

Civil Penalties
Attorneys Fees
One last point to mention is that the Brown Act provides for the award of attorney fees under certain
circumstances. (Govt. Code section 54960.5)
Thus, the plaintiff may receive attorney fees, but the award is against the board as a whole, not the
individual member or members who violated the Act. Similarly, if the defendant board prevails in
a final determination and demonstrates that the action was frivolous and without merit, the board
may obtain its attorneys fees from the plaintiff. (Sutter Sensible Planning, Inc. v. Board of
Supervisors (1981) 122 Cal.App.3d 813, 825-826; Frazer v. Dixon Unified School Dist. (1993) 18
Cal.App.4th 781, 800.)

